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F ~ M L  C O U M U ~ ~ U ~ I U N S  C O M M W  
W l C E  OF WE SECACIMY 

Re: Notification o t  En Parte Communication 
M B  Docket No. 02- 277, MM Docket Nos. 01- 235,Ol- 317, and 00- 244 

Dear Ms. Dortcli: 

This is  10 advise you, in accordance \v i l l i  Scction I .  I206 ofthe FC'C's rules, that on May 
1.3. 7003. Barry Drake. Presideill of t lackyard  Broadcasting I loldiiigs, LLC ("Backyard 
Bi-oadcastitig"). .4iine S n a n s o i i  o f  h i s  ol'lice, and I met bith Susan M .  Eid, Legal Advisor to 
Chairnian Michael I'ou~cll. to discuss Backyard B1oadcasting:'s coiiccrii that any revision of [he 
delinition of radio markets, particularly a refomiulation based on Arbitron data, would 
conipctitively disadvanlagc small. recently esrablishcd companies vis-a-vis larger and inore 
cntrcnched radio oivncrs. If the FCC nonetheless adopts sttcli a change, Backyard Broadcastinz 
sti-cssed Lhc inipoit i i ice o f  yandfathering and al lowing frcc transferability of any non-compliant 
cltisters and o fg i v ing  all participants in it market the ability to increase station ownership to the 
IcvcI  o f  the largest grandfathcl-cd cluster.  The encloscd handouts were distribuled at the rnceting. 

As required by section I ,  I2OO(b). two copies ofthis letter are being subniittcd for each o r  
IIIC ahove-referenced dockcts. 

Very truly yours, 

Et ic losurcs 
cc by klecopy: Susan C ,  Eid, Esq 



'I I ic Substitution 0 1  Arhitroii Metro Data To Govern Local Market Definition Will 
Hanistriug Small and Medium-SiLe Group Owners Seeking To Compete Effectively with 

Mega-Grnups in  Local Markets 

M M  Docket Nos. 00-244,01-235, 01-317 
MB Docket No. 02-277 

Backyard Broadcasting is a small, recently established independent company, dedicated 
to local radio, with a lolal of 22 radio broadcast stations i n  the Muncie, Indiana (Arbilron Metro 
Rank  201 )~ Olean, New York (Arbitcon Metro Rank 207), Elmii-a-Corning, New York (Arhitron 
MC~IKI Rank 21 3 ) ,  Williamspoi.t, l'ennsylvania (Arhitroii Metro Rank 259), and Jackson, 
b,l slissippi .: , ' (Arhilron Metro Rank 123). markets. 

To co~npctc cl'fcctivcly against mega-owners who can spread their risks over scores o r  
markets. sniiill group owners like Backyard need the ability to cluster stations pursuant to the 
sitnic rules undei \vhich t l ic  mega-consolidators l iavc already built h e i r  businesses. 

n Despite ils irelatidy l inl itetl ~cso~ii-ccs, Backyard directly competes with some oL'llie 
largest consolitlatot.s, including CIcai- Channel i i i  (he Jackson, Mississippi, and 
U'illiaiiispvrt, l'cniisylvaiiia. markets, In  l inily, fintercom, and Citadel in thc Olean, 
Ucw York .  market, iind Citadel i n  the Muiicic, Indiana, market. 

Opei.atiiiy tiiidcr [ l ie existing r d c s  iind iniarkcl tlelinitions, these nicga-consolidators 
\ \ere ahlc to estnblish cI'feclivc itnd eflicieut cluskrs oislalions iii various markets, 
sprciiding tixctl costs aniong stations within a market and risk anioiig stations i n  
several ininrkcts. 

Rcccnl entrants l i k e  Hackyard iiiiist be afforded a lcvcl playing f ie ld  as they try to 
grow and compcte agaiiisl sticli alrcatly large and dominant competitors. This incans 
allowing new entrants the satiic opportunities 10 create viable slation groups capable 
o l ' c o n ~ ~ ~ c l i ~ i g  wi th  t h e  establishecl dominant gl-otips. 

o 

o 

e I'lic LISC o f  Arhiti-oil Meti~ci MaIkcl data, particularly in smaller markets, iniposcs a far inore 
~-cstr ict i \ .c standard than existing rules and \vould stymie new entrants seeking lo  compele 
dTcct ive ly  against entrenched iiicga-coiisolidators and their cxisting clusters. 

o ' lhe C'oiiiinissioii I-cceitt ly rc\'ici\.ed and appioved Ihckyard's acquisition of  control 
i>tsevcral stations in the Muncic. Indiana. area. Backyard's holdings: however, could 
cscccd t l ic ownership rules if/\rbitrori Meti-o Market data is uscd to dctcmlinc the 
siLc o l 'he  markct Arbitron assigned just I2 stations to the newly-created Muncie ~ 

Maric)n. Indiana. P1cti.o Markel. i\lthough tlic ownership rulcs allow coininon 
o\viiei.sliip orjust  3 Fbl slatioiis and 5 stations overall in a 12 station markct, 
KicLyiirtl already Iiolds 0 stiilioiis i n  the defined market. including 5 FM siatioiis. 

Lkl ini i iL: siii;l l ler niarkcts involves a g c a t  deal ofdiscrerionary line drawing. In  the 
ahsetice 01.a single large city, otic niusl pick and choose among groups of smaller 
coniiiiiiiiiiics to h i m i  i lcu t i ia i~kcts.  I f  such clioices ale made a!-bitrarily and withoui 

CI 
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ircl'ei~encc lo e x i s l i i i ~  a i d  potential coinpetition, the foniiation of new markets could 
liit\ 'e an immcdiaic and dcvastating effect on smallcr group owners. For this reason, 
the Comniission must not extcnd tlic use of Arbitron Metro Market detinitioiis to 
smaller iriarkets without careful consideration of the effects on such markets. 

To the extent the use o f  Arbilroii Metro Markct delinitions would create more 
rcstrictivc standards iii smallcr inarkets, such acts would be reregulatory and contrary 
to tlic intent olSecrion 202(11) ofthe ~l'eleco~nmunications Act o f  1996 and the 
prcsuiiiption i n  favor ofrcpcal that coilits Iiavc found milst bc applied in construing 
its i)i-ovisioiis. 

o 

More rcstricli\'e markets created by the use of Arbitron Metro Market data could force station 
di\csiiturc 01 the breaktip of  existing cluslers. 

o For siii;iIIcr group owncis to tic able lo niaintain value, they must havc tlic ability to 
kccp cxisliiig cluslcrs inlact. 

I'oicing 1111: divcstiluic o l ' s~a~ iu i i s  Ironi a11 cxisting cluster would have a dcvaslating 
anti iinmcdiatc cffcct 011 :I siiiiiller yroup owjncr by causinz a precipitous loss o f  
market valuc for i t s  p r o p t i c s  and an inability lo obtain loan capital. 

Morcovei., nii lcss cx i s l i ng  clusiers may he Iransfcrrcd or assigned, small group 
owners wi l l  lose much o f  the niarkct value o f  their stations because prospective 
buyers wi l l  1101 h e  able LO rc;ilizc the benefits of existing cluslers. Most smaller 
groni i ig companics l ikely will ncctl  t o  restructure to secure financing, changc 
owncrsliip i l l  initial ptdilic offerings and, potcniially, merge with othcr comparably 
si/cd con1p:Inies i I t h y  ai-e to grow iiito effective competitors. The mega-owners 
ali.cady h;rvc pisscd Ihrougli that stage 0 1  tlevelopmciil. LJnder more rcslrictive 
market i lc l l i i i~ io i is .  cvc i i  i i  si i i iplc coi-porate restructuring, 11'0 or othcr change o f  
coiitrol could rorcc the break up ol'clnstci-s, destroying much of the value of smaller 
coinpiiiics like Backyard and precluding t h a n  from becoming effective cornpelitors 
a g i  inst thc mega-owiicrs. 

,At ~ h c  saiiic t ime, iiiorc I-crlriciivc inarket definitions, combined with 
~raiisfer/assignmcn~ pi-elections for cxisting clusters (i.e.. "grandfathered clusters"), 
would siiiiply lock-iii the current pat te rns  ol'niarket doininancc while blocking the 
I k V C k ~ ( ) I T I C l i t  of potciit ial ly coiiipclitive i i e n  clusters. 

o 

CI 

o 

4rbilron I S  ;I public coiiilxiny accountahle to its sti;ircl~olders and to i ts  largest customers, 
\ ~h i c I i  arc the entrenched incga-ctinsolidatoi.~. The economic incentives guiding Arbitron's 
decisions tio no1 iiccessai-ily a l i y  14 ith Ihc public interest bcnclits that the Com~nission seeks 
to r e a l i x  in this proccctling. llsc ofAi.biIroi i  nrarkel dcfinitions, which thc company nlay 
\ary froiii t i i i ic 10 lime, woultl i i i t 'ai i  that the value o f  lnarkct clusters of c i i i c r ~ i i i ~  
ciiinpctihrs inay hccoiric ii l i inclioli of  Arhit~~c>n's co~n~nerc ia l  interests. 



MM Docket Nos. 00- 244, 01-235, 01-317 
MB Docket No. 02-277 

Page 3 of 3 

c: For tnstancc, in 1087, Arbitron lowered its estimate of the Black population in  the 
[louston, Texas, market after ccrlaiii major station owners petitioned for such 
changes. Radio station KMJQ(FM), which concentrated on Black listeners, lost 
market share as a result. I n  response, KMJQ(FM) submitted population reports from 
the City of Tloustoin Deparllnent o f  Planning and Development, which were endorsed 
by  the city of Houston mid Harris County. Arbitron refused to revise its estimates, 
howe\jer. o r  cvcii postpone the implenientation of the lowcr cstimates pcnding further 
studies. (SCT KMJQ, K M J M D v o ~  Arhirro/i, Radio and Records, Jan. 13, 1988. at 3, 
attached Iicrcto.) Similarly, Spanish language broadcasters have criticized Arbitron' 
failure to take accurate account of language prefcrence, which undermines the 
Hispanic radio industry by givinz ;I false measure of the listening habits of Spanish- 
language listcticrs 

Coiiclusions: 

Odi '  /:I& W w /  /.s H1-okc:17. The Comnnission should not disrupt the market by drastically 
altei.ing radio iniarkct definitions. Althougli thc current rules create certain 
inconsistcticics and discrcpancics h a t  slioulcl be addressed (e.g., the "Pine Bluff'  
problem). radical changes ai'e unnecessary and not i n  the puhlic interest - - -  particularly 
whcrc suclt cliaiiges \A i l l  ti$ten existing rcstrictions. 

, A r / i i / w ~ i  /.s h'oi The .A j / , swc. .  llsc o r  Arbilron Metro Market Data will lead to arbitrary 
marke t  tielinitions that may not 1-ellect cotnpetitivc rcalitics. In particular, Arbitroil 
Melro Marker data must lint be used iii markets smaller than the Top 200 because the 
impact will be arbitrai~y ~ m t l  inconsistent. Moreover, adopting more restrictivc Arbilron 
Mctro Markets will only tlisrupl [lie e l ' lh i t s  orcmcrging small conipanics thai should be 
cncouragetl as clfcctiw conipelitois t o  the iiiega~consolidators. 

At tachmc tit 



KMJQ, KMJM Drop Arbitrora 



Replacing the Current Radio Market Definition with an ArbitroniBlA Standard 
Will Frustrate the Efforts of Small and Medium-Sized Group Owners to 

Compete Eflectively with Mega-Groups in Local Markets 

The Coniniission should iiot disrupt the radio industry by drasiically altering radio market 
definitions hused on Arbiti-oil and/or R [ A  standards. 

’3 71hc industry Inas adapted lo  the current radio market definition, and those entities that 
cntcrcd the market since 1006 have based thcir competitive strategies on (he existing 
cIc fi in  i t i on. 

rliese iicw entrants and olhcr growing companies must have the opportunity to develop 
criicicnt cluster-s oi‘sta1ions tinder l l i e  sanic rules tha t  have been used to build the existing 
nicga-companies. Othcrwisc, tl ic new entrants w i l l  not have any opportunity to compete 
el.lectivcly with thcin. 

Disruption in tlic industry li-oiii a lieu radio market definit ion will disproporlioiiately 
1i:rriii smaller players Tor whom the loss 01- inability to transfer intact even a single cluster 
could have a dcvastaliiig cffcct. Mega-owners can spread the risk of a major change 
aci’oss one or morc of l l ic ir  markcts; sinallel- owncrs seeking to competc w i th  thcm 
c;1nnot. 

3 

o 

Ii‘the Coninnission nevcrthcless changes the radio market definition to an Arbitron and/or BIA 
standard, the Corninission must adopt provisions Ihat l imi t  the hami that smaller group owners 
w i l l  St i I lcr :  

o T h e  Commission should provide ~‘oI- full prandTatherinS and lu l l  transfcrability of 
C1UstCI.S. 

1 A I-equirenieiil lor divestiture olclusters would sevcrcly and disproportionately 
limn smaller gi’oup owners; mega-owners can spi-ead the risk. 

Any limitation on rransferability orclusters would i - c~ t i l t  in an immediate loss of 
vii luc that \votild bc felt niost acutely by sinall group owners. Mega-owncrs 
reached their c,urrent positions tlirougli ;I history or  transfers arid assignments, 
including numerous “trade up’’ sales and exchanges, ini t ial  piiblic offerings, 
mergers, and the addition of new cqtiily investors. It’ the Coinmissjon only 
pci-mits a limited intiinher o r  transfers of grandfatliercd clusters, i t  w i l l  cut o f f  the 
only growth path  for those seeking to offer effective competition to mega-owners. 

The Commission should allow ai:y owner iii ii market lo increase station ownership Lo Ihc 
lcvc] ofthi: largest graiitlfatlici-ctl cluster. O//7cri~i~e,  [he MW rules cflecrweb w i l l p o ~ ~ ~ /  
c w / r ~ w i d i ( ~ /  f i i e ~ [ I ~ o i ~ ’ ~ i ~ ’ i . . s  ogriii~s/ e(fic-tii,e ~) t t ipe / I / Io t i .  

Statiolis ill ri market thar do not have  any contour overlap wit l i  another co-owiied station 
ill tlle marhcl -- o r  have so littlc contour overlap that the Commission’s rules would 
permit s;imc-sewicc simulcasting --  should be treated as one station in the nunicralor in 
cornputiiig the ouncrsliip l i m i t  for that licensee. Ofherwise. a new entrant‘s two non- 
o \  crlappinf Class A stintions would be treated the same as an entrenched owner’s 
oveidappiiig Class C stations. 

FCC should deal \bit11 iinomalies tinder the current market definition standard on a case- 
h>-c;lsc basis. ]’or ekwnple, the so-called “Pine Blu l f ’  problem could bc addressed by 
rcqiiiring that the rcquisiti- markel sizc be established without counting ill the 
t lcno~i i in i i~or comniolily-owiicd s ta t ions  thal ai-e not a part o f the  clustcr being evalualed. 
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Backyard Broadcasting Holdings, LLC Stations 
(by Arhitron Market) 

Jackson. Mississippi (Arhilron Metro Rank 123) 

Licciiscc. Backyaid L3rriadcasting blisiasrppi, LLC 
WTYXiFM), Jackson, Mississippi 
WIUW(FM). Pearl, Mississippi 

Muneie-Marion, lndiaea (Arhitroii Metro Rank 201). 

Licenacc: Indiana SabreCom Inc. 
WH'I'Y(FM), Ilarttbrd City, Indiana 
WFITIiTM), Alexandria, Indiana 
WlJRK(I 'M), ILlwood, Indiana 
\4'riRK(I;M). Muncie, Indiana 

Licensee: Muncic SabrcCorn, Iiic. 
\4'XFN(AM). ,Vuiicie, Indiana 
W'I~IIC-FM. Muncie. Indiana  

I 

Olcan. New Yurk (Arhitron Melro Rank 207), 

Licensee: Arrow Communications oFK.Y.. Inc 
WPIG(FM), Olean, New York 
WI IDL(AM), Olean, Ncw York 

Elinira-Corning. New York (Arbitruii Metro Rank 213) 

Licensee: Chernuiig County Radio, Inc. 
WNKI(FM), Coming, New York 
WPGI(FM), Horschcads, New York 
LI;NCZ(FM), Moiltour Falls, New York 
W W U ( A M ) .  Irorseheads, New York 
\VGVr.'(AM), \Vatkins Glen, New York 

Uillianisport, I'ennsylvania (Arhitroii Metro Rank 259) 

I .iccnscc: Sonth Willianisport SabieCoin, Inc. 
WlLQ( FM), Willlamsport, Peniisylvania 
WWPAiAM), Williamsport, Pennsylvaiiia 
WBZD-FM, Muncy, Pennsylvania 
W/XR(FM). S. Williamsport, Pennsylvania 
WCXR(FM), Lewisburg, Pennsylvania 
WRVH(PM), Williarnsport, Pennsylvania 

I Indiana SahrcCom. Inc. slation WIiIIL!(AM), Aiidersoil, Indiana, is not includt:d in the Muncie-Marion, Indiana, 
Arbilron Melro Maikct.  


